To Members of the Committee on State Regulation of Securities: 

Annexed for your information is a status report on the Private Placement Broker-Dealer project prepared by Faith Colish as co-chair of that Task Force.  Our Committee has participated in and supported this project since its inception.  The Task Force was formed to search for a solution to the so-called "finder's issue" -- those acting in the capital formation or m&a context and receiving some type of compensation without federal and/or state broker-dealer registration in reliance on what they perceive as the sometimes elusive "finder's" exemption.  
Best regards, Ellen Lieberman, Chair of the ABA Section of Business Law Committee on 
State Regulation of Securities 

----------------------------------------------------------------------------------- 
Ellen Lieberman 
Counsel 
Debevoise & Plimpton LLP 
919 Third Avenue 
New York, N.Y. 10022 
(212) 909-6096, fax (212) 909-6836 
elieberman@debevoise.com 
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This is a report of activities and impact of the PPBD Task Force since last summer.

1.
Presentation to SEC Advisory Committee on Smaller Public Companies

On September 19, 2005, Gerald Niesar made a report to the SEC Advisory Committee’s Forum on Small Business Capital Formation Issues at its hearings in San Francisco.  His statement and a copy of the Task Force Report are available on the SEC’s web site, www.sec.gov./rules/other/265-23.shtml#091905.  The statement was drafted with the participation of Lawrence Goldman, Greg Yadley, and other members of the Small Business Committee, Dixie Johnson and Stan Keller of the Committee on Federal Regulation of Securities, and others.  This report was very well received by the Advisory Committee.

On February 28, 2006, the Advisory Committee released an exposure draft of its recommendations.
  This document cites the PPBD Task Force Report
 and supports the concept of developing a more appropriate system for registration and regulation of “finders.”
  

2.
Meeting with SEC Staff.

On November 18, 2005, I met in Washington, DC, with Robert Colby, Deputy Director of the Division of Market Regulation; Catherine McGuire Chief Counsel of the Division; and three members of her staff.  They complimented the Task Force on the compilation of authorities (including no-action letters) that have shaped the definition of “broker” in the area of finders.  They indicated that nothing important had been left out and nothing had been cited out of context.  We discussed the SEC’s plans to issue a new interpretive release, pulling together these authorities, possibly addressing some “gaps” in the existing analyses, and potentially modifying some of the positions taken over 20 years ago.  This project has been underway for some time and the staff did not give me any clear indication of a deadline for its completion.

The staff was also receptive to the concept of streamlining the application process and the regulatory requirements for PPBDs.  We discussed the proposals in the Task Force Report, including possible exemption from the net capital rule.  Ms. McGuire suggested that the Task Force draft proposed SEC rule amendments and/or new rules that it would like to staff to consider in line with the goals of the Report.

We also discussed the importance of working with the NASD, as well as the states, to achieve a coordinated and useful result.

3.
Meeting with NASD Senior Officials.
On January 9, 2006, I met with several senior staff members of the NASD in Washington, DC.   Fortunately, Ellen Lieberman, Chair of the State Regulation of  Securities Committee was able to accompany me and to participate in the discussion.  The NASD staff members included Elisse Walter, Mark Menchel, Jeff Holik, Gary Goldsholle, Grant Ward and Patty Glinietki.

The NASD staff focused on some of the burdens that they perceived would be imposed on their organization by any change in the rules or procedures.  Among the challenges discussed were the following:

•
The NASD is funded by member’s dues.  Larger members “subsidize” smaller members whose dues are not sufficient to cover the costs of supervising them.  Any significant increase in very small members, who would pay very little dues, could adversely affect this balance.  This position was countered by the fact that business now conducted by unregistered brokers would become part of the dues base of the NASD.  Also, relatively light-handed regulation, based on limited business activities, could be less expensive than the oversight to which other NASD members are subject.

•
It is difficult for the NASD to create a “special class” for PPBDs.  If this were done, other members with a niche business might ask for similar special treatment.  This was discussed in the context of the fact that both the membership application process and the current regulatory oversight are already somewhat “modular,” being adapted to the business mix of different kinds of members.  this led to a discussion of the delays that all applicants experience with membership applications.

•
The NASD has no jurisdiction over unregistered brokers.  The SEC should play a more active role in clarifying the activities that require registration, and should be prepared to back up its position with a more palpable risk of enforcement actions.

•
The industry, the regulators and the Bar should increase efforts to educate finders and issuers as to the need for broker registration and the potential consequences of non-registration.

•
The NASD staff raised and rejected the concept of a simple notice filing by PPBDs.  The concern was that, sooner or later, a notice filer would get into trouble and the press, the SEC, and others would point a finger at the NASD who “should have known” what was going on.

4.
Blue Sky Contacts.
In July 2005, thanks to the good offices of Hugh Makens, I was invited to speak at a NASAA Corporation Finance Training Seminar in Fort Lauderdale, FL.  My co-panelist was Tanya Solov, the Illinois Securities Commissioner and chair of the NASAA Broker-Dealer Committee.  The Seminar was attended by approximately 50 representatives of numerous state securities commissions and several Canadian provincial blue sky regulators.  The Task Force Report was included in the course materials.  The general reception was good.  Questions from the floor included request for assurance that the approach recommended by the Task Force would result in greater visibility of finders to the state regulators; they were assured that this was a key part of the concept.  Some attendees seemed engaged enough to suggest some alternative approaches, such as formation of an SRO for business brokers or other private placement brokers.  when the subject of “amnesty” came up, there was no immediate reaction, which is not conclusive, but at least leads one to hope that we can get some traction in that area.

I have been informed by Kenneth MacRitchie in New Jersey that he is working on a draft of PPBD rules for his state.

The Task Force will work closely with Ellen Lieberman to map out a plan of action to approach the blue sky regulators.

5.
Industry Contact.

Thanks to Greg Giammittorio I have been invited to address a meeting of the Association for Corporate Growth in Orlando on April 28.  I have been informed that the ACG has over 1000 members located in chapters around the country.  Their membership includes issuers, lawyers, and “intermediaries” both registered and unregistered.

6.
Miscellaneous,

In my own practice I have had dozens of occasions to send the Task Force Report to brokers, potential finders, and other counsel.  All of them have expressed keen interest in its contents.  The reactions can be grouped into:  “Oh, so that’s what you have been talking about.” to “I have been telling this to people for years and now I have something to hand them to back up what I have been saying.”

An article published in the Investment Lawyer issue of September 2005 supports the position taken by the Task Force on the definition of “broker.”

Linda Lerner at Debevoise in New York, and others, have expressed an interest in joining the Task Force, with particular emphasis on participation in drafting rule changes.







F.C.

� http://www.sec.gov/news/press/2006-32.htm.  The Exposure Draft itself is at http://www.sec.gov/rules/other/33-8666.


� Exposure Draft, Footnote 151.


� Exposure Draft, Recommendation IV.P.6, pp. 77-78.


� Currently the average time from receipt of the application to issuance of a Decision Letter and proposed Membership Agreement is about 170 days, which the NASD considers to be too long.  The maximum permitted by rule is 180 days.


�  I am personally not aware of any SEC enforcement actions based solely on the fact that a broker was not registered.


� The Distribution of Private Fund Securities:  Regulatory Considerations and Potential Liabilities When Using Unlicensed Finders, pp. 3-10.





